ZBA Minutes May 09, 2022

Zoning Board of Adjustment
27 School Street
HILLSBOROUGH, NH
May 09, 2022

DATE APPROVED: 07/18/22

TIME: 7:00 p.m. — 8:44 p.m.

CHAIRPERSON: Roger Racette

VICE CHAIRPERSON: Russell Galpin
MEMBERS: Lucy Pivonka, John Segedy, Meg Curtis
PLANNING DIRECTOR: Robyn Payson
ALTERNATES: Mark Bodanza, Cynthia Matthews
EXCUSED Mark Bodanza

Public Present: None

CALL TO ORDER:
Roger Racette called the meeting to order at 7:00pm

The members of the Board were all present, therefore no Alternates were appointed. Cynthia
Matthews was present as a non-voting Alternate.

Minutes
03/21/2022 Lucy Pivonka made a motion to approve the minutes. Roger Racette seconded the
motion. The motion carried unanimously.

04/11/2022 Meg Curtis Sauer made a motion to approve the minutes. Roger Racette seconded
the motion. The motion carried with Lucy Pivonka abstaining.

Work Meeting
Rules of Procedure

Roger Racette opened the meeting on the Rules of Procedure. Lucy Pivonka asked the Chairman
to invite alternate Cynthia Matthews to sit at the table with the Board members. Ms. Matthews
joined the Board at the table.

Robyn distributed to the Board a copy of the Rules of Procedure that she had amended with
Roger Racette and with input from Chris Boldt (Land use Counsel). (Attached) The final draft of
the Rules will need to be reviewed by Chris Boldt and approved at a ZBA meeting.

Roger Racette said that the Rules of Procedure needed to be updated in part to reflect that the
ZBA is now an elected board.
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Roger proposed reading through the rules section by section.

John Segedy made a motion to waive reading Articles I, II, and III because there were no
changes. Roger Racette seconded the motion. The motion carried unanimously.

Article IV Regular Members and Alternates
4.1 Regular Members-was updated to reflect that the ZBA is now an elected board.

4.2 Alternates-Changed “Up to five alternate members “shall” be appointed” to “may” be
appointed.

4.3 The section was updated to remove the reference to the Chairman appointing someone to fill
a vacancy of an unexpired term. That was removed because a new section 4.4 was created to
address vacancies.

b. There was discussion about changing the phrase “full voting member” to “acting voting
member”. The consensus of the Board was to leave it “full voting member”.
C. There was discission about the alternates “participating during the public comment

portion of the hearing”. No change was made.

There was discussion about what “participation” might mean if the Alternate was in the
audience.

John Segedy said there should be a separately designated time in the hearing for alternates to ask
questions. He said if an alternate was present but not activated at a hearing, and the meeting was
continued, if there was a need to appoint an alternate at the subsequent hearing, they may have
never had the opportunity to ask questions. Robyn Payson said that there was nothing that said
alternates could not ask questions when they had the opportunity to speak during the public
session.

Roger said alternates should be encouraged to ask questions. John Segedy said the Chairman
should ask the alternates specifically if they had any questions.

Following further discussion, Roger said there would need to be more thought put into the issue
of encouraging the alternates to ask questions before changing the section.

Robyn Payson said it is up to the chairperson of the meeting to ask the alternates if they had any
questions.

Roger said he would introduce the alternates at the same time he introduced the Board and say

that they are free to ask questions during the public session. He said he would take it upon
himself to make sure the alternates are identified
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4.4 Vacancies-A new section specifically to address vacancies on the Board was inserted. There
was discussion about how candidates for positions on the Board would be appointed. The result
of the discussion was that after the position has been posted for two weeks, the candidate will be
invited to and put on the agenda of the next regularly scheduled meeting.

4.5 There were no changes to the section.
Article V Meetings
5.1 Regular Meetings -No changes

5.2 A new section on Building Capacity was added. This addresses meetings that attract more
attendees than the building capacity can safely accommodate. (30 people total). There was
discussion about the number of people that would require changing the meeting venue. The
consensus of the Board was to leave the number consistent with the fire department’s building
capacity number.

Roger Racette made a motion to skip down from section 5.3 to section 5.5. Lucy Pivonka
seconded the motion. The motion carried unanimously.

5.5 Audio Recordings.

Roger read the section language with edits proposed by Robyn Payson. Roger said John Segedy
had proposed edits as well. (Attached)

Robyn said that the ZBA follows the law and there is no problem with transparency. Mr. Segedy
said that does not mean that they are as transparent as they could be. He said he would prefer to
see the ZBA be more transparent than the law requires.

Robyn said she asked Town Counsel about Mr. Segedy’ s proposal which was to retain meeting
recordings for a minimum of 10 years.

Roger said he had a couple of thoughts on the matter. He said RSA 91a does not require an
audio recording. Creating an audio recording is a choice. If there is a policy to require
recordings be kept for 10 years, it should be a town policy. The Board of Selectmen should be
on board with that because it is going to affect somebody’s workload, it’s going to affect
somebody’s budget, when the format changes what do you do then.

John Segedy said they are all electronic and they are kept on the hard drive. It is not taking the
secretary any additional time to make it available to the two people who come in and request the
recordings. Retention is currently, 30 days after the approval of the minutes and now “you are
trying to change it to immediately destroying them once the meeting minutes are approved.”
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Roger pointed out that it was unless there was an appeal. Then they would be retained through
the appeal period.

John said that it would need to be requested to be retained.

Roger asked what the purpose of the recording would be after the appeal period is expired?
John Segedy said to save it and use it to keep track of precedent.

Roger said nobody is going to go back and listen to a tape that is 10 years old.

Robyn said she asked Chris Boldt about this specifically. Robyn read his response and the
question that was asked. (Attached)

Robyn said, basically what Chris Boldt is saying is that there is no good reason for the Town to
keep the recordings. It’s not the job of the Town to retain the recordings beyond what they are
useful for. Robyn said the edits she is proposing are to clean up the system. She said that
generally there are two people who request recordings and usually requests are within a couple of
days of the meeting. Once the minutes are approved there is no reason for a recording because
the official record (the minutes) have been adopted. She said if the Board wants to keep the
recordings, she suggested no longer than 30 days after the minutes have been approved. It is not
the town’s job to be archiving recordings that have served their purpose.

Russ Galpin said the court has decided that the written minutes are the official minutes of the
meeting. Therefore, there is no purpose in having the recordings sitting around. He said if it is
not official, it doesn’t mean anything.

John Segedy said there has been a lot said that has not been accurate. Storage of these electronic
things is minimal, he said he has on his old personal computer all the recordings he has saved
over many years, and it is not affecting storage at all, and they are electronic, not tapes. Yes, the
official minutes as approved are the official minutes. That does not mean that a recording cannot
be entered. Chris Boldt mentioned a particular rule for introducing a recording that involves a
transcript. So, it does get done. And yes, the official minutes may have a presumption of
accuracy but that does not mean a presumption cannot be overcome by other evidence.

Roger said that they are talking about beyond the appeal period. What can be done beyond the
appeal period?

John Segedy said then it should say to keep them beyond the appeal period.

Roger said it did.
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John said the person has to request the recording within 72 hours and then it is retained for the
duration of the appeal period. He said 72 hours is absurd.

Lucy Pivonka asked if she could move to close the discussion on this.

Roger asked her if she was making a motion to move the question?

Lucy said she was.

Roger asked, to accept it as written?

John Segedy said he wanted to make a motion to accept the proposal he originally made.
Roger said there was a motion on the floor.

John Segedy said there was no second.

Roger Racette seconded the motion and asked for discussion.

John asked what moved the question meant?

Lucy Pivonka said it meant to accept the language and close discussion.

John asked if it meant approving it as Robyn wrote it.

Roger said Robyn wrote it with the assistance of Town Counsel. Roger said 10 years was
excessive period of time and if they could be more transparent without the recordings, what

would that be? How can they be more transparent?

John Segedy said, by not trying to erase the recordings immediately. It takes more time to erase
it than to leave it in the computer.

Cynthia asked how many days they had to appeal a decision. Roger said they have to apply for a
re-hearing then depending on how that works out, 30 days.

Robyn said it is 30 days after the date of the decision is the appeal period.
John Segedy said the recordings can’t be erased if they ask in those first 72 hours.
Lucy asked if they could vote on the question.

Roger asked if there was any more discussion.

Page S of 8



ZBA Minutes May 09, 2022

John Segedy said yes, and that it was absurd. He said, “you are trying to cover up what is
happening.”

Lucy Pivonka asked what was being covered up.

John Segedy said the recording.

Lucy Pivonka asked what was being covered up then said that these were public meetings with
minutes taken. The minutes are being approved and if there is something missing all you have to
do is ask to adjust the minutes.

Roger called for a vote. The motion carried with John Segedy voting No.

The Board moved on to the next section.

5.6 Order of Business-There were no changes.

Roger made a motion that they skip down to Article VI, 6.4. Lucy Pivonka seconded the motion.
The motion carried unanimously.

Article VI-Application/Decisions

6.4 Public Hearing
Roger read through the changes to the conduct of the public hearing.

[13%2]

Lucy asked what “with interest” meant in letter “;” Roger aske Lucy if she wanted to see it
removed. She said she did because that should be a given. “with interest” was removed

Letter “m” There was a question about who would make a motion to re-open the hearing. The
language states the “Chair” makes the motion. If a member wanted to re-open the public
hearing, they would ask the Chair to make a motion because all discussion goes through the

Chair.

John Segedy suggested the language be changed to “on motion” rather than the Chair calling for
a motion to re-open the public hearing so anyone can do it.

Roger Racette said if during deliberations any question would go through the Chair and then he
would make the motion to re-open the hearing in order to get an answer.

John Segedy said that any member can make a motion.

Lucy Pivonka said it’s the Rules of Procedure that say everything has to go through the Chair.
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There was discussion about who would make the motion to re-open the hearing. Following
discussion, Roger Racette made a motion to leave 6.4-m as written. Lucy Pivonka seconded the
motion. The motion carried with John Segedy voting No.

Letter “n” There was discussion about adding the phrase “approve with conditions” John Segedy
made a motion to include “approve with conditions” in the sentence. The motion died for lack of
a second. Lucy Pivonka said the change was unnecessary.

Roger questioned whether “n” was necessarily because decisions were fully addressed in section
6.5. John Segedy made a motion to strike 6.4 “n” Roger asked if anyone thought “n” was
redundant. Lucy Pivonka said what she thinks 6.4 is doing is outlining the steps of a public
hearing so “n” wraps up the steps. Following discussion, Roger said that letter “n” should be left

as it is.

6.5 Decisions-No changes were made to the existing language. The new language speaks to
recording the notices of decision with the registry of deeds when they are final.

6.6 Voting-There are no changes to that section.

Article VII Records
There are no changes to article VII except for changing the reference to the RSA.

Article VIII-Amendments
There are no changes

Article IX-Waivers
There are no changes

Article IX-Joint Meetings and Hearings
There are no changes

Addendum-The Rules of Decorum and Commitment to Civil Behavior
Roger said this is not something unique to Hillsborough. Robyn said this addendum is copied
from the Town of Lebanon.

Roger said towns are starting to incorporate a commitment to civil behavior as part of their rules.
He said he thinks civil behavior is important at these meetings and how the Board behaves is a
reflection on the Town. He said the Board members need to respect and be considerate of each
other.

The proposed rules were reviewed.

These have not been reviewed by Town Counsel yet, but they will when the rest of the Rules of
Procedure are. There was discussion about the legality of some of the provisions and
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suggestions that this should not be included in the Rules of Procedure and be a separate
document.

Roger Racette made a motion to approve the draft of the ZBA Rules of Procedure as discussed.
Lucy Pivonka seconded the motion. The motion carried with John Segedy voting No.

Meg Curtis made a motion to adjourn. Roger Racette seconded the motion.

Meeting Adjourned 8:44 pm

Respectfully Submitted,
Robyn Payson, Planning Director
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